AMO®ASH TOY AIKASTHPIOY (TpiTo THAA)
NG 24n¢ NoguBpiou 2011

«Kolvwvia Tng nAnpogopiac — Aikaiwpa Tou dnpioupyou — Aiadiktuo — MpoypdupaTa
“peer-to-peer” — ®opeic Napoxnc unnpPeoInV NPooBacsws ato diadikTuo — Epapuoyn
OUOTAMATOC XPNOEWC (IATPOU YIA EMNIKOIVWVIEG PECW O1adIKTUOU MPOKEIYEVOU va
anokAeIoTei n avtaA\ayn apxeiwv n onoia ouvioTd NPooBoAr Tou dIKAIWHATOC ToU
onuioupyoU — ‘EMEIYN  YEVIKAG UMOXPEWOEWG €AEYXOU TwV  OIAKIVOUHEVWV
NANPOPOPIWV>»

>Tnv unobeon C-70/10,

HE AVTIKEIMEVO aiTnON £KOO0EWC NPOJIKACTIKAC anopacswc duvapel Tou apdpou 267
>AEE, nou unéBaie To cour d‘appel de Bruxelles (BEAyio) pe andogaocn Tng 28ng
Iavouapiou 2010, n onoia nepinABe oTo AikaoTtnpio oTIC 5 ®eBpouapiou 2010, oTo
nAaiolo TngG Bikng

Scarlet Extended SA

KaTd

Société belge des auteurs, compositeurs et éditeurs SCRL (SABAM),

NapIoTAPEVWV TWV:

Belgian Entertainment Association Video ASBL (BEA Video),

Belgian Entertainment Association Music ASBL (BEA Music),

Internet Service Provider Association ASBL (ISPA),

TO AIKAXTHPIO (TpiTO THAKA),

Ouykeipevo ano Toug K. Lenaerts, npoedpo Tunuatog, J. Malenovsky (eionyntn), R.
Silva de Lapuerta, E. Juhasz kai . ApgoTn, JIKAOTEC,

YEVIKOG gl0ayyeAeac: P. Cruz Villalén

ypappatéac: C. Strémholm, unaAnAoc dIoIKNOEWC,

£xovTac unown Tnv £yypaen diadikacia kal kaTtoniv TN en’ akpoaTtnpiou oulnTnNoews
¢ 13n¢ Iavouapiou 2011,

AapBdavovrag unoyn TIC NApaTnPnoEIC Nou uneRaiav:

- n Scarlet Extended SA, eknpoownoupevn and Toug T. De Meese kai B. Van
Asbroeck, avocats,

- n Société belge des auteurs, compositeurs kai éditeurs SCRL (SABAM), n
Belgian Entertainment Association Video ASBL (BEA Video) kai n Belgian
Entertainment Association Music ASBL (BEA Music), eknpoownoUpevec anod Toug F.
de Visscher, B. Michaux kai F. Brison, avocats,

- n Internet Service Provider Association ASBL (ISPA), eknpocwrnoupevn ano
Tov G. Somers, avocat,

- n Belyikn KuBépvnon, eknpoowrnoupevn andé Touc T. Materne kai J.-C.
Halleux, kabwg kai ano Tnv C. Pochet,

- n Toexikn KuBépvnon, eknpoownoupevn and Tov M. Smolek kai Tnv K.
Havlickova,

- n Itahikn KuBépvnon, eknpoownoupevn and Tnv G. Palmieri, enikoupoupevn
ano Tov S. Fiorentino, avvocato dello Stato,

- n OMavdIkny KuBEpvnon, eknpoownoupevn ano Ti¢ C. Wissels kar B. Koopman,
- n NoAwvikr KuBepvnan, eknpocwnoupevn and Toug M. Szpunar, M. Drwiecki
kai J. Golinski,

- n ®ivAavoikn KuBépvnon, eknpoownoUpevn and Tnv M. Pere,

- n Eupwnaikn Enirponn, eknpoownoupevn and Ti¢ J. Samnadda kai C. Vrignon,
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apoU GKOUOE TOV YEVIKO €l0ayyeAéd Mou aveénTUEE TIC NPOTACEIC TOU KATA TN
ouvedpiaon TnG 14ng Anpihiou 2011,

€kdidel TNV akdAoubn

Anopaon

1 H aitTnon yia Tnv £€kdoon npodikaoTIKAG anopAcews apopd TIG 0dnyieG:

- 2000/31/EK Tou Eupwnaikou KoivoBouAiou kai Tou ZupBouAiou, TnGg 8ng
Iouviou 2000, yia OPIOPEVEC VOMIKEC NMTUXEC TWV UMNPECIWV TNG KOIVWVIAC TNG
nAnpo@opiac, 1I3iwG TOU NAEKTPOVIKOU EUMNOPIOU, OTNV E0WTEPIKN ayopd («odnyia yia
TO NAEKTPOVIKO gunopio») (EE L 178, 0. 1)

- 2001/29/EK Tou EupwnaikoUu KoivoBouAiou kai Tou ZUpBoUAiou, TNG 22ag
Maiou 2001, yia TNV EVapuoOVvICn OPICHEVWY NTUXWV TOU JIKAIWUATOC TOU dnKIoupyou
Kal GUYYEVIKQWV dIKAIWKATWVY oTnv Koivwvia Tng nAnpogopiag (EE L 167, 0. 10)°

- 2004/48/EK Tou EupwnaikoUu KoivoBouAiou kai Tou ZuppouAiou, TNG 29ng
Anpihiou 2004, OXeTIKG pE TNV €MIBoAN Twv dIKAIWPATWV diavonTikng 18lokTnoiag (EE
L 157, 0. 45, kai dlopbwTIkO oTnVv EE L 195, 0. 16)

- 95/46/EK Tou Eupwnaikou KoivoBouAiou kai Tou ZUpBOUAiou, TNG 24ng
OkTwPpiou 1995, yia Tnv NpPoOOTACIA TWV QUOIKOV MPOCWNWV £vavTl Tng
ene€epyaaniag dedopeEVwWY NPOoWNIKOU XapakTnpa Kal yia Tnv €AeUBepn KukAogopia
Twv 0edopévwy auTtwv (EE L 281, o. 31), kal

- 2002/58/EK Tou EupwnaikoU KoivoBouAiou kai Tou ZupBouAiou, TnG 12ng
IouAiou 2002, oxeTika pe TNV ene€epyania Twv OEOOUEVWV MPOOWNIKOU XapakTnpa
Kal TNV npooTacia TnG IDIWTIKAG (WNAG OTOV TOUEAD TWV NAEKTPOVIKWV EMIKOIVOVIWV
(odnyia yia Tnv npoaoTaaia [Tng] 18IWTIKAG {WNAG OTIC NAEKTPOVIKEG enikoivwvieg) (EE L
201, . 37).

2 H aitnon autn unoBARBnke oTo NAQIoI0 TNG ekJIKACEWG dIAPOPAc PETAEU TnG
Scarlet Extended SA (oTo €&ic: Scarlet) kar Tng Société belge des auteurs,
compositeurs et éditeurs SCRL (SABAM) (oTo €€nG: SABAM) pe avTikEipgeEvo Tnv
apvnon TG NpwTNG €Taipiac va BEoel o AsiToupyia ouoTNUa XPnosws PIATpou yia
TIC EMNIKOIVWVIEC HEOW OIadIKTUOU Ol OMoIeC npaypartonololvTal HE  XpRon
NPOYPAPMATWY avTalAayng apxeinv (YVwoTwv w¢ «peer-to-peer»), NPOKEIYEVOU va
anokA€IOTOUV 00eC avTaAAayeC apxeinv ouvioTouv nPoofoAn Twv OIKAIWHATWY
MVEUMATIKAG 1010KTNaiaC.

To VopIKO nAqioio

To dikaio TnG 'Evwong

H odnyia 2000/31

3 KaTd Tnv TEOOapakooTr) NEUNTN KAl TEGOAPAKOOTH €BOOMN AITIOAOYIKN) OKEWN
NG odnyiag 2000/31:

«(45) O1 ek TG napouoac odnyiac NEPIOPIOHOI TNG EUBUVNG TWV EVOIAUECWV (POPEWY
napoxng unnpeoiwv dgv Biyouv Tn duvatoTnTa €nIBOANG HETPWV MOIKIANG PUOEWG
nmou PnopoUv va ouvioTavTal 18iwg o€ anoPacelg dikaoTnpiwv r SI0IKNTIKWV apxwy,
ol oroie¢ diaTaooouv TNV navon 1 npdAnYn  TuxOvV  napaBacewv,
oupnepIAauBavopevnG  TNG  anopdkpuvong napavopwv  NANPoO@OpIV 1 TNG
anevepyonoinong TnG NpdoBacnG o€ AuTEC.

[...]

(47) Ta kpatn péEAN Oev pnopoUv va €niBAAOUV YEVIKN) UMOXPEWON EAEYXOU
OTOUG (POPEiG Napoxng unnpeoiwv. AUTO Oev apopd TIC UMOXPEWOEIG EAEYXOU OE
OUYKEKPIMEVEG NEPINTWOEIC, KAl €IOIKOTEPA Oev Biyel TUXOV EVTOAEG TWV E€OVIKWV
apxwv oUP@Wva Pe TNV €0vIKN vouoBeaia.»

4 To apbpo 1 TnG ev Aoyw odnyiag opilel Ta €ENG:

«1. H napoloa odnyia €xel w¢ OTOXO TNV OMAAN AEIToupyia TNG E0WTEPIKAG
ayopac, eEacpahifovtag Tnv eAeUBEPN KUKAOPOPIA TwV UNNPECIOV TNG KOIVWVIAg TngG
nNANPOQPOPIac PETAEU TwV KPATWV PEAWV.
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2.  H napouca odnyia €€aopalilel TNV NpPooeyyion, €pooov XpelaleTal yia Tnv
NpaypaTonoinon Tou oTOXOU MoU avapEPETal oTNV Napaypago 1, opIoHEVWV EBVIKWV
OlaTa&EWV yIa TIC UNNPECIEC TNG KOIVWVIAg TNG NANpPo@opiac ol ornoieg agopouv TNV
EOWTEPIKI Ayopd, TNV €yKATAOTACN TWV QPOPEWV NAPOXNG UNNPECIWV, TIG EUNOPIKEG
ENIKOIVWVIEG, TN oUvayn OUMBACEWV ME NAEKTPOVIKA MEOA, TNV €uBuvn TwV
peoalovTwy, Toug kwAIKeG deovToloyiag, Tov €EwdIKo 81aKAvoVIoUO Twv dlIapopwy,
Ta P€oa €vvoung NPoOoTaaciag kai Tn ouvePyaaoia JETAEU KpaTwv HEAwWV.

[...]»

5 KaTa 1o apBpo 12 Tng ev Adyw odnyiag, To onoio nepIAayBaveral oTo TUNua 4
Tou kepahaiou II autic enmypa@opevo <«EuBuvn Twv peoalOvTwV Napoxns
UNNPECIQV>:

«1.  Ta kpdtn peAn diac@aAifouv 0TI, 0€ NEPINTWAON NAPOXNG MIAg UNNPETIag Tng
Kolvwviag Tng nAnpogopiac n onoia ouvioTtaTtal oTn METAdoon NANPOMOPINV Mou
NAapeXeEl 0 anodEKTNG TNC UMNPEoiag os €va OIKTUO EMIKOIVWVIMV I} OTNV Napoxn
npoofaong oto JiKTUO eniKOIVWVIQV, OV uPioTaTal euBuvn Tou @opEa NApoxng
UNNPECIV 000V aPopd TIG PETAOIDOUEVEC NMANPOPOPIEG, UNO TOV OPO OTI O POPEAC
Napoxng UnnPESIWV:

a)  Oev anoTeAei TNV AaQeTnpia TnG HETAd00NG TWV NANPOPOPIWV*

B)  dev emAéyel Tov anodEKTn TNG METAdOONG

Kal

y)  Oev enmiAeyel kal dgv Tpononolei TIG PETadIOOUEVEG NANPOPOPIEG.

[...]

3. To napov apbpo dev Biyel Tn duvaTtoTnTa OIKACTIKAC N OIOIKNTIKAG APXNC,
oUNPWVA KE TA VOHUIKA CUCTAUATA TWV KPATWV HEAWVY, va anaiTouv anod Tov Qpopea
napoxng unnpeciwv va npoPei otnv navon n oTnv NpoAnwn napdpaonc.»

6 KaTtd 1o apbpo 15 Tnc odnyiag 2000/31, To onoio €niong nepiAapBaveral oTo
THAMA 4 Tou ke@aAaiou II TG ev Aoyw odnyiac:

«1.  Ta kpdtn MEAN dev emBANNOUV OTOUC (POPEIC NAPOXNC UMNPECIWV, Yid TNV
napoxn TwV UMNPECIOV Mou avagépovral oTa apbpa 12, 13 kai 14, yevikn
UMOXPEWGN EAEYXOU TwV NANPOPOPI®V Mou PeTadidouv fj anoBnkeuouv oUTE YEVIKNA
unoxpéwaon dpacTtnpla¢ avaldiTnong YEYOvOTwV N NEPIOCTACEWV Mnou Oegixvouv OTI
NPOKeITal yia Napavopeg dpaoTnpIOTNTEG.

2. Ta kpdatn péAn duvavTal va UnoXpEMOOUV TOUG (POPEIG NAPOXNG UNNPESIWV TNG
KoIvwviag TNG NANPoQopiag va evnUeEPWVOUV NAPAUTA TIG APHODIEC KPATIKEG APXEC YIa
TUXOV UMOVOIEC NEPI XOPNYOUHEVWY NAPavouwv NANPOQOpIwV |} dpacTnpIOTATWV Nou
EMIXEIPOUV anodEKTEC TWV UNNPECIWV TOUG I VA AvVAKOIVWVOUV OTIC ApHOdIEC apXEC,
Kat’ @itnon Toug, NANPOPOPIEC MOuU JIEUKOAUVOUV TNV €VTOMNION anodekTwWV TwV
UNNPECIWV TOUG HE TOUG OMOIOUG £XOUV CUUPWVIEG anoBnKeuanG.»

H odnyia 2001/29

7 Katad Tn O€kaTn €KTn Kal NEVTNKOOTNR €vaTtn QITIOAOYIKA OKEWn Tng odnyiag
2001/29:

«(16) [...] O1 kavoveg nepi €uBUVNG OTO NAEKTPOVIKO €UNOPIO NpEnel va TeBouv o€
epappoyn peoa otnv idla npobeopia pe ekeivn nou npoBAéneTal yia Tnv [0dnyia
2000/31], Oedopeévou OTI anoPAenouv oTn OIAMOPPWON €VOG EVAPHOVIOUEVOU
nAaioiou apxwv kal pubpioswv nou agopouv, PETaEU AGAAwV, OpIoPEVA ONUAvTIKG
TMAMaTa Tng odnyiac. H napouoa odnyia dev Biyel Toug kavoveg nepi eubuvng TG
npoava@epopevng odnyiac.

[...]

(59) Idaitepa oTO WNPIakO nePIBAAOV, O UNNPesieC Twv dlaPecoAapnTwy
MMopoUV va XPNnOoIJonolouvTdl OAO Kal OuXVOTEPA anod TPITOUG yia TNV npooBoAn
OIKAIWUATWY. & MOAEC NEPINTWOEIG Ol  OIAUECOAABNTEG  EXOUV  HEYAAUTEPN
duvaTtdTnTa va B€oouv TEPUa o’ autn Tnv NpooBoAn. Enopevwg, pe Tnv em@UAagn
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onolwvONNoTe AAWV KUPWOEWV Kal JEowV npooTaadiac, ol dikaioUxol Ba npenel va
Exouv Tn OUvVATOTNTA AITNONG ACOPAAIOTIKWV METPWV KATA Tou dlauecoAaBntn o
ornoiog d1IanpaTTEl yia Aoyapiaouo TPITou TNV NPOCBOAN TOU NPOCTATEUOUEVOU EPYOU
N GAOU NPOCTATEUOMEVOU QVTIKEIMEVOU €vTOC OIkTUoUu. H duvatotnta autny Ba
npENEl va ugioTaTal akoua kai av ol npa&eig Tou diagecgoAapntn €€aipouvTal Baoel
Tou apBpou 5. O1 Opol Kal oI AENTOMEPEIG KAVOVEG OXETIKA HE Tnv qiTnon
aoPaNIoTIKOV PETPpWV Ba npénel va kabopilovTal and 1o €0vIkO diKaAI0 TwV KpAT®V
MEAWV.»

8 To apbpo 8 Tng odnyiac opilel Ta €ENC:

«1. Ta kpdtn MEAN nNpoBAENOUV KATAAANAEC KUPWOEIC KAl HEOA EVVOMNG
npooTaciac &vavtli TnG nPooPBoAng Twv OIKAIWPATWY Kal UMOXPEWOEWY MOU
avagépovTal oTnv napouca odnyia kal AauBavouv OAa Ta avaykaia PETpa yia Tnv
€€ao@ahion NG epappoyng Touc. OI KUPWOEIC €ival anoTEAECUATIKEC, aVAAOYEC Kal
QnOTPENTIKEG.

[...]

3.  Ta kpatn WEAN Pepidvolv waoTe ol dikaioUxol va pnopouv va {ntouv Tn Anwn
aoQAaAIOTIKOV HETPWV KATA Twv OlaUecoAaBnNT@V Ol UMNPECIEC TWV  OMoiwv
XpnoigonolouvTal and TpiTo yia Tnv npooBoAr dIkAIwPATOG Tou Onuioupyou N
OUYYEVIKOU JIKAIWKATOC.»

H odnyia 2004/48

9 Kata Tnv €IkooTn TpiTN aITioAoyikn okEywn Tng odnyiag 2004/48:

«Me TNV emipUAAEn navtog aMou diabéaipyou pETpou, dladikaoiag kal PETPOU
anokaracTtaong ol dikaiouxol Ba npenel va €xouv Tn duvaTtdTnTa va unoPaillouv
aiTnon ANYPEWG NPOCWPIVWV METPWV KATA €VOIAUETOU Ol UMNPECIEG TOU Ornoiou
XpnolgonolouvTal andé TPiTov yia TNV MNPooBoAr] Twv OIKAIWHATWV BIOKNXAVIKAG
1I010kTNoiag Tou dikaiouyou. O1 Opol Kal ol JIadIKagieg yia Ta v AOyw WETpa Ba npénel
va kaBopifovTal and Tnv €6vikn vopobeoia Twv kpatwv peAwv. ‘Ogov agopd TIg
NPOOBOAEG TOU OIKAIWKATOG TOU OnuIoupyoU KAl TWV OUYYEVIKWV OIKAIWUATWY,
npoBAeneTal ndn uwnAd eninedo evapuoviong pe Tnv odnyia 2001/29/EK. H napouoa
odnyia dev Ba npénel ouvenwg va Bi&el Tn diaTta&n Tou apBpou 8, napaypadog 3, TNG
odnyiag 2001/29/EK. H napouoa odnyia dev Ba npénel ouvenwc va Bigel Tn didaTagn
Tou apBpou 8, napaypapog 3, Tnc odnyiac 2001/29/EK.»

10  Katd 1o apbpo 2, napaypapoc 3, TN odnyiac 2004/48:

«H napouoa odnyia dev Biyel:

a) TIC KOIVOTIKEC OlaTAEelc mou OdlEnouv TO 0ouolaoTikO dikalo  dIavonTIKNG
10lokTnoiac [...] N Tnv odnyia [2000/31], &v yével, kal €18IkOTEPA TIG OIATAEEIC TwWV
apbpwv 12 €wg 15 Tng odnyiag [2001/31].

[...]»

11 To apBpo 3 Tnc odnyiac opilel Ta €Enc:

«1.  Ta kpatn MEAN npoPAenouv Ta pETPpa, TIG Oladikacieq kal Ta HETPA
anokartaoTtaonc nou anarrouvTtal yia Tn diaoPaiion TG €niBOANG Twv JIKAIWHATWV
dlavonTikNG 1IB10KTNaiag nou pubpidovTal pe TNV napouca odnyia. Ta ev AOyw HETPQ,
ol 01adIKaoiEC Kal Ta WETPA ANokaTaoTaong NPensl va ival BepITa kai dikaia, va pnv
gival nepinhoka kal danavnpd daveu Adyou kai va pnv npoPAENouv napaloyeg
NpoBeoieg oUTe va ouvenayovtal adikaloAOynTeG KABUOTEPHOEIC.

2.  Taev Aoyw PETpa, d1adikaoies Kal JETPA anoKaTAoTacnG NPENEl €Niong va eivai
anOTEAECUATIKA, AvaAOYIKA Kal anoTPeNTIKA Kal va epappolovTal kaTd TpOnov WOTE
va anoTpéneTal n onuioupyia €unodiwv OTO VOUIYO €UNOPIO Kal va npoBAEnovTal
€YYUNOEIG KaTA TNG KaTaxpnong Toug.»

12 To apBpo 11 Tng odnyiac 2004/48 opilel Ta €ENC:

«Ta Kkpatn HEAN HEPIMVOUV WOTE, OTav €xel £kdoBei OIkAOTIK andpacn nou
dlanioTwvel NpooPoAn dikaiwpaTog diavonTikng 1810KTNaiag, ol appodieg dIKAOTIKEG
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apxéc va duvavrtal va anayopeUouv OTov NapaPatn Tn OUVEXION TNG &V AOYyw
npooBoAnGg oTo HéNAov. E@doov To npoPAenel n €Bviky vopoBecia, n MN
OUMMOPPWON NpoC TNV anayopeucn auTr UNOKeITal, €(POCOV analTeiTal, O€
ENAVAANNTIKEG XPNHATIKEG MOIVEG, MPOKEIPEVOU va dlaopaliobei n ouppoppwon. Ta
KPATN HEAN HEPIMVOUV WOTE oI dikaloUyol va duvavTal va oTpapouv KaTd evolauéoou
Ol UNNPECIEC TOU OMoiou XpnaoidonoloUvTal ano TPiTov yia Tnv NPodBoAr SIkaiwUATog
dlavonTIKNG 1010KTNaiag, Ye TNV eMIQUAAgN Tou apbpou 8, napaypa®og 3, Tng odnyiag
2001/29/EK.»

To €6viko dikalo

13 To apbpo 87, napaypa®og 1, npwTo Kal deUTEPO €dAPIO, ToU VOHoU TnG 30MG
Iouviou 1994 oxeTik@ pPe TO dIKaiwKa Tou dnuioupyoU Kal Ta GUYYEVIKA JIKAIWPATa
(Moniteur belge Tng 27ng IouAiou 1994, 0. 19297) opilel Ta €&nc:

«0 npdedpog Tou tribunal de premiére instance [npwTodikeiou] [...] dlAnIOTWVEl TNV
unapén kal diatacosl TNV apon KAbe npooBoAnG SIKAIWPATOC Tou dnuioupyoU N
ouyyevikoU OIKaIWHaToG,.

Mnopei eniong va ekdwoel diaTayn nepi Apoewe TnG NPOooPBOAnG kal Kata Twv
eVOIQUEOWY (POPEWYV, TWV OMOIWV Ol UNNPETIEG XpNalJonolouvTal anod TPITov yia Tnv
npPocBoAr dIKaIWPATOC Tou dnKioupyoU 1 GUYYEVIKOU OIKAIWHUATOG.»

14  Ta apbpa 18 kai 21 Tou vopou TnG 11n¢ MapTiou 2003 OXETIKA PE OPIOHEVEG
VOMIKEG MTUXEG TWV UMNPECIOV TNG Kolvwviag Tng nAnpogopiac (Moniteur belge Tng
17n¢ MapTiou 2003, 0. 12962) peTagépouv aTo €0vIkd Bikaio Ta apbpa 12 kai 15 Tng
odnyiag 2000/31.

H diapopd Tng kUpiac dikng kai Ta NPodIKaoTIKA EpWTAKATA

15 H SABAM cival etaipia JlaxelpioewG n onoia eknpoownei  dnuioupyouc,
OUVOETEC Kkal napaywyoUG MOUCIKWV EPYWV Kal OUVAIVEI OTNV €K HEPOUC TPITWV
XPoN TWV NPOCTATEUOHEVWV EPYWV TOUC,

16  H Scarlet civar popgag napoxng unnpeoiwv NpooBacewc oto diadikTuo (oTo
€ENc: OMMA) kal napéxel oToug NeEAATES TNG NpooBaocn oTo d1adikTUO XwpPIic OUWCE va
NPooPEPEl AAEG UNNPETIEC, ONWE N TNAEPOPTWON N N KOV XPrion apxeiwv.

17  Katd 70 £10C 2004 n SABAM dianioTwaoe 0TI 6001 XprioTec Tou dIadikTUou rATav
OUVOPOMNTEC TWV UNNPECIWV TNG Scarlet «katéBalav» aTo 81adikTUO, XWpIc adeia Kai
XWPIC va KAaTaBAAOUV TO OXETIKO AVTITIHO, €pya NepIAaPBavopeva aTov KaTtaAoyo Tng,
MEOw OIKTUOU «peer-to-peer», To onoio €ival £va dlapaveg JETOo yia TNV KOV Xprnon
TOU NEPIEXOUEVOU APXEIWV, aveEapTNTO, AMOKEVTPWHEVO Kal OIABETEI MPONYMEVEG
AerIToupyieg avalnTnoewe kal TNAEPOPTWOEWC.

18  Me dikoypago TnG 24n¢ Iouviou 2004, n SABAM unéBale aitnon kata Tng
Scarlet evoniov Tou npogdpou Tou tribunal de premiere instance de Bruxelles,
unooTnpilovtac Ot n &v AOyw €Taipia, und Tnv 101I6TNTA TG w¢ ®MNMA, BpiokdTav
kat’ eEoxnv oc B€on va AaBel JETPA yia TNV apon Twv NPooBoAwV Tou dIKAIWKATOC
TOU dnuIoupyoU Ol OMNoIEC OPEIAOVTAV GTOUC NEAATEC TNC.

19  Karapxag, n SABAM (ATnoe va avayvwpioTei n unap&n npooBoAwv Tou
OIKAIWKATOG TOU ONMIOUPYOU €Ni TwV HOUCIKWV EPYwV Mou nepIAappavovTal oTov
katahoyd TnG, kal 10iwg n Unapén npooBoAwv Tou JdIKAIWPATOC avanapaywyng Kai
TOU OIKAIWPATOC AVAKOIVWOEWS TWV €V AOYW £PYWV OTO KOIVO, Ol OMnoieg o@eilovTav
OTnN KN ENITPENOPEVN avTaAlayn NAEKTPOVIKWV APXEIWV POUCIKWY EPYWV HE XPAON
npoypauuaTwy «peer-to-peer», O0edOUEVOU OTI OI NPOCPOAEC AUTEC KATEOTNOAV
duvaTeg EEGITiCIC NG XPAOEWC TWV UNNPECIWV NOU napéxa n Scarlet.

20 3TN OUVEXEIQ, CnTncs va unoxpewBei n Scarlet, eni opioUEVN XpNUATIKNA nown,
va Olao@aAicel Tnv apon Twv npooBo)\(ov auTtwy, KOGIOT(DVTGC; aduvatn i
napepnodifovTac kAbe pop@r) anooToAnG 1 NApalaBng €k PHEPOUC TWV MEAATWV TNG
apxeiwv nou nepIAaPBAVOUV HOUCIKO EPYO XWPIG TN ouvaiveon Twv dIKAIOUXWV, HECW
NpoypaupaTwy «peer-to-peer». TEAog, N SABAM (ATnoe va unoxpewBei n Scarlet, eni
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OPIOUEVN XPNMATIKN MOIVA, va TNG AnooTeIAEl NEPIYPAPr TWV HETPWV Nou €Aape
MPOKEIPNEVOU VA CUPHOPPWOEI NPo¢ TNV v Tw PETAEU ekdoBeioa anogaan.

21 Me andgaon TnG 26n¢ NoeuBpiou 2004, o npoedpoc Tou tribunal de premiere
instance de Bruxelles dianioTwoe Tnv UNap&n Tng kartayyeAdsioag and Tn SABAM
nNpooBoAnG Tou OIKAIWKATOG Tou dnuioupyoU, aAAd, npiv anopavOesi neparépw €ni
TOU QITAPATOG Yia dpon TG NPooBoAnc, OPICE NpaypaToyvwUova yia va EETAoel av
Ol NPoTEIVOpEVEG and Trn SABAM TexviKEG AUCEIG NTAV EPIKTEG anO TEXVIKNAG ANOYEWG,
edv napeixav Tn OuvatoTNTA AVIXVEUOEWC TwWV NAPAVOUWV HOVOV avTaAAaywv
NAEKTPOVIKWV apXeiwv kabwg kal €av unnpxav aAAol PnNxaviopoi yia Tov EAeyXo TNG
XPNOEWE NPOYPAUMATWV «peer-to-peer», KaBwe Kal va npoodiopiosl To KOOTOG TWV
oxed1alOPEVWV PUNXAVIOHWV.

22  ZTnv €kBeon) Tou, O MpaypaToyvwpovag dianioTwoe OTI, Napd Ta noAudpiBua
TEXVIKG npoBAnuata, n OuvatdtnTa EPAPMOYNG OUOTAMATOG (IATPOU  Kal
AnoKAEIOUOU TWV NAPAVORWV avTaAlAaywv NAEKTPOVIKWV apXeiwv dev Prnopouoe va
anoKAEIOTEl EVTEAWG,

23 Me anogaon TnG 29n¢ Iouviou 2007, o npoedpoc Tou tribunal de premiere
instance de Bruxelles unoxpéwaoe Tn Scarlet va apel TIc NpooBOAEC TOU DIKAIMUATOC
Tou Onuioupyou, ol onoieg diamoTwdnkav PE TNV anogacn TnG 26n¢ NoeuBpiou
2004, kai va kataotnoesl aduvartn kabe pop®r) anooToAng N napalapnc ek PEPOUC
TWV NEAAT@V TNG, HE XPNON MPOYPAUUATWY «peer-to-peer», NAEKTPOVIK®Y apXEiwV
nou nepiAayBavouv poucikd €pyo and Tov kataloyo Tng SABAM, eni opiopevn
XPNHATIKN MNOIvN.

24  H Scarlet doknoe £@eon kaTd TNG WG AV ANOPACEWG EVROMIOV TOU AITOUVTOC
dlkaoTtnpiou unoaTtnpifovTag, kat’ apxag, OTi aduvaToUoE va CUHHOPPWOEI Npog TNV
ekdoBeioa Oiatayry e€pooov Oev eixe anodelxBei n  ANOTEAEOMATIKOTNTA KAl N
dIaTNENOIMOTNTA TWV OCUCTNUATWV ArOKAEIOMOU i XPNOoew¢ @IATPoU Kai OTI N
AEITOUPYIa TETOIWV HNXAVIOUWV MPOCEKPOUE O€ MANBOG MPAKTIKWV EMMNOdIWY, ONWG
Ta NpoBARUATa xwpenTIKOTNTAG KAl Ol ENINTWOEIC 0To dikTUO. EMNA£ov, onoiadnnoTe
anoneipa anokAEIOPOU TwV OXETIKWV apxeiwv NoAU ouvTopa 6a katéhnye o€
anoTuyxia AOyw TNG UNAPEEWC MOAUAPIOUWY NPOYPANMATWY «peer-to-peer» Mnou
KaBioToUv aduvaTto Tov EAEYXO TOU MEPIEXOUEVOU TOUC and TPITOUG.

25  3Tn ouvéxelad, n Scarlet unootnpi&e OTI n ekdoBeioa diatayn Oev Eeivai
oUN@WVN We To apbpo 21 Tou vopou TnG 11n¢ MapTiou 2003 OXETIKA HE OPIOHEVEG
VOMIKEG MTUXEC TWV UMNPECINV TNG KOIVWVIAG TNG NANPOQPOPIAc, 0 ornoiog PHETAPEPEI
oTo €0vIkO dikalo To apbpo 15 Tng odnyiag 2000/31, didT TnG emPBaiier de facto pia
YEVIKR] UMNOXPEWON EMITNPACEWG TWV EMIKOIVOVIOV E€VTOC Tou OIKTUOU TNG,
AapBavopévou unown OTI avaykaia npoUndBeon yia Tn AsIToupyia OAwv TWV
MNXAVIOP®V XPNOEws PIATPOU Kal anokAEIoPoU Twv avTaAAaywyv «peer-to-peer» ivai
N YEVIKEUPEVN EMITAPNON TOU OGUVOAOU TWV ENIKOIVWVIWV MOU npayparonolouvTal
EVTOG TOU JIKTUOU.

26  Teélog, n Scarlet ekTiynoe OTI n AsiIToupyia GUOTAMATOC XPNOEWC PIATPOU
ouvioTa napapaon Twv diaTa&ewv Tou dikaiou TNG ‘Evwong OXETIKA JE TNV NpooTaaia
TV 0eB0MEVWV NPOCWMIKOU XapakTnpa Kal To anoppnTo TWV EMNIKOIVWVINV, kKaBooov
n AsiToupyia TNG avixveUoewe ouvenayetal Tnv ene€epyacia Twv dieubuvoswv IP ol
onoieg anoteAolv dedopéva NPoownikoU XapakTnpa.

27 2710 nAdiolo auto, To aitoUv JIKAOTAPIO €KTIUNOE OTI, Npiv €EeTaOTEl €V
Undapxel INXaviopog XPNoews QIATPOU Kal anokKAEIOHOU TwV NAEKTPOVIKWV APXEIWV
«peer-to-peer» kal €av 0 €V AOyw MNXAVIOMOC MMOPEI va €ival anoTEAEOUATIKOC,
npenel va dlakpiBwBei €av ol unoxpewoelg nou Ba enmPAnBolv evOEXOPEVWG OTN
Scarlet gival ouppwveg pe To dikaio TG ‘Evwonc.
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28  Yno TIg ouvenkeg auTeg, To cour d'appel de Bruxelles anopdoios va avaoTeilel
v evownmov Tou Odiadikacia kal va unoBaAel oTo Alkaothpio Ta akolouBa
npodIKACTIKA EPWTHHATA:

«1)  Mapgxouv or odnyieg 2001/29 kai 2004/48, oc ouvdUACWO HE TIG ODNYiEG
95/46, 2000/31 ka1 2002/58, epunveUOEVEC 10iWC uNd To npiopa Twv apbpwv 8 Kal
10 Tng Eupwnaikng Zuppdcewg yia Tnv Mpodacnion Twv AIKAIWPATWV Tou AvBpwrou
Kal Twv OepeNiwdwv EAeuBepiwv, Tn duvatdTnTa 0TA KPATN MEAN va avayvwpidouv
o€ €BvIKO dIkaoTNpIo, TO Onoio NPOKEITal va anogpaveei eni Tng ouadiag Tng axbeioag
evoniov Tou dlagopdc BAacel kal Jovo TnG VOPoBEeTIKNG d1IaTAgEwe kaTa Tnv onoia:
“[Ta €Bvika OikaoTripia] pnopolv eniong va ekdwoouv diaTtayr nepi Apoewe Tng
NPooBOANG Kal KATA TwV €EVOIQUEOWV (POPEWV TWV OMOIWV Ol  UMNNPECIES
XxpnoigonolouvTal and TpiTov yia TNV npooBoAn dikaiwuatog Tou dnuioupyol N
OUYYEVIKOU OIKaiwpaTog”, Tnv €€ouadia va unoxpewaoel (popéa MNapoxnG UMNNPECIWV
npooBacswc oo diadikTuo (PMMA) va Béoel og Asitoupyia, 0oov apopd To GUVOAO
TNG neAateiag Tou, in abstracto kar npoAnnTIKA, PE JIKG TOU anokAEIOTIKWG £€0da Kal
yla anepiopioTo XPoviko dIaoTnHa, oUoTNHA PIATPOU YIa TO GUVOAO TWV EMIKOIVWVIDV
MEow O1adIkTUOU, TOOO TWV EIOEPXOUEVWV OCO0 Kal TWV €EEPXOUEVWY, Ol OMOIEC
npaypaTonoiouvTal JECW TWV UNNPECIOV Tou, IDIWC ME TN XPnon npoypdupdTwv
“peer-to-peer”, NPOKEIYEVOU va evToniosl evrog Tou OIKTUOU Tou Tn Oiakivnon
NAEKTPOVIKWV ~ APXEIWV MOU  MEPIANAYBAVOUV  HOUCIKA,  KIVNUATOYPAPIKA R
padIioTNAEONTIKA £pya €ni TwV onoiwv TpiTog diaTeiveTal OTI KATEXEI DIKAIWUATA Kal,
0T OUVEXEIQ, va NAPEUNOdioel Tn METAPOPA TWV APXEIWV aAuTwv, Ot €ninedo
aITnoewe yia petaBipaon dedopevwy 1 €N’ euKaipia TNG anooToANG;

2)  Ze nepinTwOon KATAQATIKAG anavTrnoewe OTO NPWTO EPWTNHA, ENIBAAOUV 0Ol WG
avw odnyieg oTo €0vikO dIKAOTNPIO, TO onoio KaAsital va ano®aveei eni aIiriuaTog yia
TNV €kdoon diaTayng &vavtl evog evOIGUECOU (POPEA TOU OrOIoU TIG UMNPECIEG
XPNOILOMOIEl TPITOC yIa TNV NPoaBoAn SIkaIWUATOG Tou dnuIoupyoU, TNV UNOXPEWGN
va €@apupolel TNV apxn TNG avaloylikoTnTag oOTav  ano@aiveral €ni TnG
anoOTEAECUATIKOTNTAC KAl €Mi TOU QAMNOTPEMTIKOU aAMOTEAEOUATOC Tou {NTOUHEVOU
METPOU;»

Eni Twv NpodIkaoTIKWV EpWTNHATWV

29 Me Ta epwTAPatd Tou, TO aitolv OikaoTnplo {nTei, kaT’ ouaiav, va
OIEUKPIVIOTEI €av and Tov ouvduaopod Twv odnyliwv 2000/31, 2001/29, 2004/48,
95/46 kai 2002/58, kal AQUBavopévmv unoywn Twv anditoswy nou anoppeoUV ano
TNV UNOXPEWON NPOOTACIAG TwV BIYOUEVWY €V NPOKEINEV® BePeNI®OWV JIKAIWPATWY,
npokUNTEl OTI 01 0dNYIEG AQUTEG EXOUV TNV €vvola OTI €ival avTiBeTEG NPog TNV €NIBOAN
unoxpewoewg o€ ®MMA va 8€oel oe Aeiroupyia oUOTNHA XPAOEWG PIATPOU

- yila To 0oUVONO TwV EMNIKOIVWVIOV HECW  O1adIKTUOU, Ol  Oroieg
npaypaTonoiouvTal PJECW TwV UMNNPECIWV Tou, I0IWG ME TN XPAON NPOYPAMHATWV
«peer-to-peer»:

- 000V agopd To oUVOAO adlakpiTwe TNG NeEAATeIac Tou:

- NPOANMTIKA"

- ME OIkA TOU aNOKAEIOTIKWG £€0da, Kal

- yla anepiopioTo Xpoviko diaoTnua,

IKavo va evToniosl evTo¢ Tou OIKTUOU Tou (popea auTtoU Tn OIAKivnan NAEKTPOVIKWV
apxeiwv nou NEPIAaPBAVOUV HOUOIKA, KIVNHATOYPAPIKA 1 padloTNAEONTIKA £pya eni
TwVv onoiwv o arItwv diaTteivetal OTI KaTéxel OIKAIWUATA Kal, OTn OUVEXEIQ, Vd
napepnodioel TN META@opda apxeinv Twv onoiwv n avrailayn ouvioTd npoofBoAr Tou
dIkaliwpaTog Tou dnuioupyou (oTo €ENG: €Nidiko oUCTNHA XPNOEWS PIATPOU).

30  Kar’ apxac, unevlBupileTal ouvapwg 0TI, kKaTta To apdpo 8, napaypa®og 3, TNG
odnyiag 2001/29 kai To apbpo 11, TpiTn nepiodog, TnG odnyiag 2004/48, o1 dikaioUxol
OIKaIWUATWY MVEUHATIKAG 1I010KTNoIag duvavTal va ¢ntouv Tn ANYn ac@alioTIKwV
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METPWV KATA eVOIAUECWV POPEWV NAPOXNC UNNPECIWY, Oonwc ol ®MNMA, ol unNnPecieg
TWV Onoiwv XpnoigonoioUvTal and TPITOUC yia TNV NPoofoAn Twv &v AOyw
OIKAIWHATWV.

31  3Tn ouvéxela, onwc npokUNTEl and Tn vouoloyia Tou AikaoTnpiou, n €€ouaia
TNV onoia avayvwpiouv oTa €Bvika dIKaoTnpia ol wG avw OIaTAEEIC NPENElI VA TOUG
napexel Tn duvaToTNTa va eniBAAouV oToug evOIAPETOUC (POPEIC TNV UMNOXPEWON Va
AauBavouv pETpa Ox1 HOVO yia TNV Apon Twv NPooBoAwv JIKAIWHATWY NVEUUATIKNG
I010KTNTiag nou kabioTavtal duvaTeg PHECW TNG XPHOEWG UNNPECIWV TNG KOIVWVIAg TNG
nANPOPOPIAg TIG OMOIEG NAPEXOUV 01 €V AOYW (POPEIG, AAAG Kal yia TNV NPOANYN VEWV
npooBoAwv (BA., ouvapwg, andépaon TG 12n¢ Iouhiou 2011, C-324/09, L'Oréal
K.AM., nou Ogv £xel dnpooieuBei akopun oTn Zuhhoyn, okewn 131).

32 Telog, ONwG NpokunTel and TNV wg avw VopoAoyia, ol AeNTOUEPEIG Kavoveq
OXETIKA ME TIGC WG avw diaTayEg, Tn duvaToTnTa €KOOCEWC TWV OMOIWV OPEIAOUV va
npoPAENOUV Ta KPATN WEAN OUVAUEI TwV NPOPVNOBEVTWY apBpwv 8, napaypapoc 3
kar 11, TpiTn nEPIOdOC, ONWG Ol AENTOMEPEIC KAVOVEC NEPI TwV TNPNTEWV
npolnoBéoswv kalr TnG akoloudbnréac diadikaciag, diEnovral and To €Ovikd dikalo
(BA., mutatis mutandis, npoavagepBeioa anogpaon L'Oréal k.An., okeyn 135).

33 ZTo nAdiolo auTod, oI WG avw €BVIKOI KAVOVEG, ONWG Kal N pappoyn Toug ano
Ta €6vika dIKaoTnpIa, NPENEl va PNV €ival avTiBeTol NPOG TOUG AnoppPEOVTES and TIG
odnyiec 2001/29 kai 2004/48 nepiopiopols KABWS Kal Npog TIG Nnyeg dIKaiou OTIG
onoieg napaneunouv ol odnyie¢ autéc (BA., ouvapwg, npoavagepbeioa anogpaaon
L'Oréal k.An., okéyn 138).

34  EI0IkOTEPA, KATA Tn OEKATN €KTN AITIOAOYIKN OKEWN Tng odnyiag 2001/29 kai
TO apBpo 2, napdypa®og 3, aToIxeio a’, TnG odnyiag 2004/48, o1 Beonilduevol ano
Ta KpATn PEAN kavoveg dev enmiTpensTal va Biyouv TG diaTa&eig Tng odnyiag 2000/31
Kal, €I0IKOTEPA, Ta apbpa 12 £€wg 15 auTtnc.

35  Katd ouveneia, ol kavoveg auToi Npenel va auvadouv 18iwg npog To apbpo 15,
napaypagog 1, Tng odnyiag 2000/31, To onoio anayopeUel OTIC €OVIKEC APXEC va
Aappavouv pétpa duvapel Twv onoiwv ol ®MMA 6a unoxpewvovTav oTn YEVIKEUPEVN
ENITAPNON TWV NANPOPOPIWV Nou PeTadidovTal HEow Tou SIKTUOU TOUG.

36 To AkaoTnplo €xel Kpivel ouva@we OTI WIa TETOIA anayopeucn agopd I10iwg
€Bvika pETpa duvapel Twv onoiwv &vag evOIApETOG Qopeag, onwg ol ®MMA, 6a
UMOXPEWVOTAV OE EVEPYO EMITNPNON TOU CUVOAOU TwV JEDOUEVWV EVOC EKACTOU TWV
NENATWV TOU MNPOKEIYEVOU va npoAduBaveral onoladnnoTe PEAMOVTIKA MPoofoAn
OIKAIWUATWY NVEUNATIKNG 1010KTNOIac. EminAéov, Hia TETOIO UMOXPEWOT YEVIKNG
enMTNPRocwc dev Ba ATav cuppaTtn Pe To apbpo 3 Tne odnyiag 2004/48, cUpPwva e
TO OMnoio Ta KaTa Tnv odnyia auTtn AauBavoueva PETPa NPENEI va gival NIEIKN, va Jnv
gival duoavaloya kai va pn ouvenayovral unepBoAikeég danaveg (BA. npoavagepbeioa
anogaon L'Oréal k.An., okéwn 139).

37  Yno TIGC GUVONKEC auTeC, Npénel va €EeTaoTel €av n ekdobeioca oTnv unobeon
NG KUpiac dikng diatayn, duvapel TnG onoiag o ®MMA unoxpewveral va BEoel o€
AeiToupyia To €nidiko cUOTNHA XPHOosws PiATpou, Tou eniBAAAel, O0TO NAQICIO AUTO,
€NiONC TNV UNOXPEWON YEVIKNG ENITNPACEWG TOU OUVOAOU TwV OEQOMEVWV EVOG
€KAOTOU TWV MEAATWV TOU MPOKEINEVOU va npoAngpOei onoliadnnoTe HEANOVTIKN
NPocBOAn dIKAIWPATWY NVEURATIKAG IDIOKTNTIAC.

38  Zuvaopwg, dev Xwpei ap@iBoAia 0TI npolinoBeon yia TNV EQappoyn Tou we avw
OUCTAHATOC XPAOEWC PIATPOU &ival

- npwTov, OTI 0 ®MMA Ba evronilel, €Ni TOU CUVOAOU TWV EMIKOIVWVIOV HECW
01adIKTUOU Ol OMOoIEC npayupaTonolouvTal and To OUVOAO TwV MEAATWV Tou, Ta
dlakivoUpeva PeE npoypauparta «peer-to-peer» apyeia-
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- deUTepov, OTI, 0TO NAAioI0 AUuTAC TNG OIaKIVAoEwWS, Ba evtonilel noia apyeia
nepIAauBavouv €pya e€ni Twv onoiwv ol JdlkaioUxol OIKAIWPATWY NVEUUATIKNAG
IdloKTNOiac diaTeivovTtal 0TI KATEXOUV dikalwuaTa:

- TpiTov, OTI Ba kaBopilel noia anod Ta wC avw apyeia anoTeAoUV AVTIKEIPEVO
napavoung avralAayngc, kai

- TETApTOV, OTI Ba anokAesiel Tnv avtaAhayn apxeivv Ta onoia o idIoG Exel
XapakTnpioel w¢ napavoya.

39  Enopévwg, HIa TETOIOU €i00UC MPOANMTIKN ENITAPNON Anaitel TNV €vepyo
napakoAolBnon Tou OUVOAOU  TwV  EMNIKOIVOVIQWV — HEOw  O1adIkTUOU  Mou
npayuaTonolouvTal oTo diKTUO Tou epnAekopevou ®MMA kal, w¢ €k ToUTou, apopd
TO UVOAO TWV NPo¢ PeTadoon NANPOQPOPIWV KabBwe Kal To GUVOAO TwV NEAATWY NOU
XpNoiPonolouv To v Adyw OikTuO.

40  Katoniv Twv npoekTeBEVTWY, dlanmioTwveTal OTI n ekdobeioa o BApog Tou
eunAekopevou OMMNA diatayn va B€oel o€ Asitoupyia To €nidiko oUOTNHA XPOEWS
(QIATPOU TOV UMOXPEWVEI O EVEPYO ENITAPNCN TOU OGUVOAOU TWV OEDOMEVWY MOU
a@opolv To OUVOAO TwV MEAATWV TOU MPOKEIMEVOU Vva anoTpanesi evOEXOMEVN
MEAOVTIKN MPoCBOAr SIKAIWUATWY MAVEUUATIKAG 1010KTNOIAG. ENOPEVWCG, N &v AOYw
diatayn emBaAAel oTov w¢ avw OMMNA unoxpEwaon YEVIKAG ENITNPACEWG TNV onoia
anayopeUel To apBpo 15, napaypagog 1, Tng odnyiag 2000/31.

41  T[pokelyévou va ekTIunBei €av n v Adyw diatayn €ival cuhPwvn PE To dikaio
NG 'Evwang, npénel eniong va AngBouv unoywn ol andithogig Nou anoppeouV ano Tnv
UNOXPEWON NPOOTACIAG TWV EVOEXOHUEVWC BIYOPEVWV BEPENIWOWV JIKAIWHATWY, ONWG
auTda Ta ornoia anapidunoe To arrouv dIKAoTnPIO.

42  YnevBupiletal ouva@we OTI O0KoMoG TG dlaTayng nou €k0OONKE oTO MAQICIO
TNG UNoBEoEWC TNG KUpIag dikng ival n dilacpaAion TnG NpooTaaciag Tou SIKAIWHUATOG
Tou OnuIoUpYyoU, TO oOnoio ouvioTd OJIKAiwPa NVEUMATIKAC 10I0KTNoiag, ano
EVOEXOMEVEG MPOOPBOAEG OQEINOUEVEG 0T QUON KAl OTO MEPIEXOPEVO OPICHEVWY
EMNIKOIVWVIOV PECW O1adIKTUOU Ol OMOIEC NPAYUATOMNOIOUVTAl E TN XPron Tou dIkTUoU
Tou gpnAekdpevou OMMA.

43  H npooTacia Twv JIKAIWHATWV NVEUHATIKNG I0I0KTNOIAGC KATOXUPWVETAI GAP®G
oTo apbpo 17, napdypa®oc 2, Tou XApTn Twv OgueNlwdwv AIKAIWHATOV TG
Eupwnaikng ‘Evwong (oto €Eng: Xaptng). EvrouToic, and kavéva onpeio Tng
01aTa&ews autnc oUuTe kal and Tn vopoloyia Tou AikaoTtnpiou npokUNTel OTI Ta
dIKkalwpaTa auTa €ival anapapiaoTa kai 0TI NPENEI va Xaipouv andAuTng NnpooTaciac.
44  ZuykekpIdEva, ONWG NPOKUNTEI anod TIG OKEWEIG 62 £wg 68 TNG ANoPACEWG TNG
29nc Iavouapiou 2008, C-275/06, Promusicae (ZuAhoyn 2008, o.1-271), n
npooTtacia Tou BegueNimdou JIKAIWKATOG TNG 1010KTNOIAC, HEPOC TOU OrMoiou
anote\oUv Ta OIKAIWKATA NVEUMATIKNG IOI0KTNOIAg, NPENEl va anoTeAEl avTIKEIPEVO
OTABUICEWC ME TNV NPOoTAcia AAwV BePEAIWOWV OIKAIWHATWY.

45  EI0IkOTEPA, ONWG NPOKUNTElI anod Tn OKEWn 68 TnNG Npouvnobeicac anopacewd,
Ol €BVIKEC apXEC Kal Ta €6vika OIKAOTNPIA, OTO NAQICIO TWV METPWV Nou Aaupavouv
yla Tnv npooTtacia Twv OIKaloUXwV Tou OIKAIWKATOG Tou Onuioupyou, EXOuv
appodioTnTa va diaopalilouv OTI n NpooTacia Tou &V AOyw OIKAIWUATOG
evappovileTal Pe TNV npoortacia Twv BepeNwdwv JIKAIWUATWV O0WV NPOCWNWV
BiyovTal and Ta w¢ Avw HETPA.

46  Enopévmg, und OUVONKEC ONWG AUTEC TNG UNOBECEWG TNG KUplag dikng, ol
€OVIKEC apxeC kal Ta €0vika dIkaoTnpia opeilouv, HETAEL aAwv, va diacpalilouv OTI
N npooTtacia Twv JIKAIWHATWY NVEUMATIKAG 10I0KTNCIAG, TwV Onoiwv anoAauouv ol
dlkaioUyol Tou dIKalwKaTog Tou dnuioupyou, Ba evapuoviletTal e TNV NpooTacia Tng
EMIXEIPNUATIKAG €AeUBepiac n omnoia IoxUEl yia (opeic onwc ol ®MMA duvauel Tou
apbpou 16 Tou Xaptn.
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47  TAVTWC, €V MPOKEIMEVW, N UMOXPEWON €(PAPHUOYNC TOU €NidIKOU OUCTAKATOG
XPNOEWC PIATPOU €XEl WG OUVEMEIA TNV, NPOC OPEANOG TwV WG avw OIKaloUXwV,
EMITAPNON TOU OUVOAOU TWV  ENIKOIVWVIQWV HEOCW  OIadIKTUOU Ol  OMOIEG
npayuaTonoiolvTal d1d Tou JIKTUOU Tou eunAekopevou ®IMNA, n emitipnon O auTh
Oev Ba unokeITal o€ XPovIKO NEPIOPICHO, Ba apopd kAbe PeANOVTIKN NpoofoAn kai 6a
BacileTal oTnv UNOXPEWON NpooTaciac oxl HOVO TWV UQPICTAHEVWV EPYWV aAAG Kal
TV HEANOVTIKWV, Oowv OnAadn dev &xouv OnuioupynBei KaTd Tnv &vapén Tng
AEITOUPYIAC TOU CUCTHUATOC AUTOU.

48  Enopévwg, n ekdoBeica diatayn €xEl WC GUVENEID TNV KATAGWPN NPoGBOAN
TNG ENIXEIPNUATIKAG EAEUBEPIAC TOU gUnAekOpevoU DIMA kKaBOoOV TOV UNOXPEWVEI VA
B<oel og AsiToupyia €va oUOTNHA NANPOPOPIKNAG NMou €ival nepinAoko, danavnpo Kal
Ba Asitoupyei o€ poviun Baon He OIKA TOU AMOKAEIOTIKWG £€0da, npdyua TO OrMoio
gival eniong avTtibeTo nNpog TIC opIlOPevEC aTo ApBpo 3, napaypagog 1, Tng odnyiag
2004/48 npolnoB&oeIc KaTa TIG onoieC Ta PETPA nou AaupBdavovTal yia Tnv npooTaaia
TV JIKAIWPATWY NVEUPATIKAG 1I010KTNoiag dev npénel va gival nepinAoka r danavnpa
aveu Aoyou.

49  YnO TIC OUVONKEC AUTEC, OIAMIOTWVETAI OTI N UMNOXPEWON EPAPHOYNG TOU
€NiOIKOU OUCTAMATOG XPNOEWG (QIATPOU NpPEMEl va KPIBEl w¢ avTiBeTn npog Tnv
anaitnon va OIaoPaNIoTEl N €vappovion TNG NPooTaciac Twv OIKAIWHATWV
MVEUPATIKAG 1010KTNOIag, Twv onoiwv anoAalouv ol dIKaioUuxol Tou JIKAI®PATOG Tou
OnuioupyoU, We TNV npooTacia TnG enXElpnUATIKAG €AeuBepiag n onoia 1oxUel yia
popeic onwe or GrNA.

50 EmnAéov, n ¢ aAvw unoxpéwon Oev Ba €xel OUVENeElEC WOVO yid ToV
eMnAekOpevo OMMA, dedopevou OTI TO €NidIKO CUOTNHA XPHOEWG PIATPOU eVOEXETAI
va Biyel enionc Ta OepehNiwdn dIKAIWKATA TwV NEAATWV Tou &v Adyw PMMA «kai,
€101kOTEPA, TO JIKAIWKA TOug OTnv MpooTacia JedopEVWV NPoownikoU XapakTipd
kKaBw¢ kal Tnv eAeuBepia Toug va AauBavouv kal va MeTadidouv NANPOPOpIEC,
JIKaIWKATa Nou kaToxupwvovTal oTa apbpa 8 kai 11 Tou Xaptn.

51  EidikOTepa, dev ap@ioBnTeiTal, aPevog, OTI N UMOXPEWON €PAPHOYNC TOU
€NiOIKOU OUOTNMATOG XPNOEWC (IATPOU OUVENAYETAI TN OE OUCTNUATIKA Baon
ene€epyaania Tou NEPIEXOPEVOU OAWV TWV PNVUMATWY KaBwC kal T GUAAoyN Kal Tnv
avayvwpion Twv OleuBlvoewv IP dowv XpnoTwv anooTéAAOUV unvipata Me
Napavopo MePIEXOPEVO evTOC Tou OIKTUOU Kal OTI ol dlIeUBUVOEIG QUTEG OUVIOTOUV
dedopEva NPoownikoU XapakTnpa kabooov kabioTouv duvaTh TNV NANRPN avayvwpion
TWV €V AOYW XPNOTWV.

52  AQeTépou, N &V AOYW UMOXpEWon Biyel evdeXOHEVWC TNV  eAeuBepia
nNANPOPOPAOEWG, kKaBOOOV OTO MAQICI0 TOU €NIdIKOU GUOTAKMATOC EVOEXETAI va WNV
hropei va yivel enapknc OIakpion METAEU nNApAvoPou MEPIEXOUEVOU Kal VOMIKOU
NEPIEXOMEVOU, HE OUVEMEIA N AEITOUPYia TOU OUOTAMATOC va €xel nbavwe g
ANOTEAECHA TOV AMOKAEIOUO TWV EMIKOIVWVIWV VOUIJOU NEpIEXOuEVOU. EIdIkOTEPQ,
dev apioBnTeiTal 0TI To {NTNHA €AV OPIOHEVN HETAdOON €ival VOUIUN iy OxI E€apTaTal
enionc and To €av O VOMOG €xel NPOBAEWel NAPEKKAICEIC and Tnv npooTagia Tou
JIKAIWPATOC Tou dNMIoUPYOU, Ol OMnoieg NolkiA\ouv avaAdyws Tou KPATOUG MEAOUG,.
EninAéov, oc opiopEva kpatn HEAN, OplopéEva €pya evOEXETAl va anoTeAOUV KOIVO
KTAMa N va oiaTiBevral dwpedv oTo O1adikTuo and Toug idlIoug Toug dnuioupyous
TOUG.

53  KaTta ouvenela, dianioTwveTal 0TI To arirouv dIKaoTnplo, €kdidovTag Tn diatayn
he Tnv omnoia o OMMA unoxpewveTal va B£0sl 0 AsiToupyia To €nidiko ouoTnUa
XPNOEWC PIATPOU, dEV THPNOE TNV UMNOXPEWGN va dIac@AAICEl TNV EVAPHOVION TOU
OIKAIWKATOG NVEUPATIKNAG IDI0KTNGIAg, apevog, ME TNV ENIXEIPNKATIKN €AeuBepia, TO
dikaiwpa oTnv npooTacia O0edOUEVWV NPOOWMIKOU XAPAKTAPA Kal TNV €AeuBepia
AWEWC Kal HETadOTEWG NANPOPOPIWV, APETEPOU.
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54  Katonv Twv NpoekTEBEVTWY, oTa UNoPBANBEVTa epwTrUaTa npénel va 0oBei n
anavtnon o1 and Tov ouvouaouo Twv odnyiwv 2000/31, 2001/29, 2004/48, 95/46
kalr 2002/58, kal AauBavopévwv unown TwV anaitoEwy Mou anoppeouv ano Tnv
UNOXPEWON NPOCTACIAG TwV BIyOUEVWY €V MPOKEIYEVW BeUeENwdWV OIKAIWHATWY,
NPOKUNTEI OTI Ol 00NYIEG AUTEC EXOUV TNV £vvola OTI €ival avTiOETEG NPoG TNV €niBoAn
unoxpewoew¢ o OMMA va Bgosl o€ AsiToupyia TO €nidIko OUOTNHA XPHROEWS
QIATpOU.

Eni Twv dIKaoTIKwV €E0dwV

55  Aedopevou 0TI n napouoa diadikacia £xel wG nNpog Toug diadikoug TnG KUpIag
OiknG TOV XapakTpa MNAPEUNINTOVTOC MOU AVEKUWE EVMIOV Tou €BvIkoU
0IkaoTnpiou, 0 auTd €vanokelTral va anopavOsi eni Twv OIKAoTIKWV €E0dwvV. Ta
€€oda oTa onoia unoPAnBnkav 6col unéBalav napaTnpnoeliG oTto AikaoTnpio, NAnv
TV WS avw diadikwv, dev anodidovTal.

lMa Toug Adyouc auTouc, To AIkaoTrpio (TpiTo TURKA) anogaiveTar:

Anod Tov ouvdUacHo TWV 0dNyIwV:

- 2000/31/EK Tou EupwnaikoU KoivoBouAiou kal Tou Zuppouliou, TNG 8ng
Iouviou 2000, yia OPIOPEVEC VOUIKEG MTUXEC TWV UMNPECIOV TNG KOIVWVIAG TNG
nAnpoQopiac, 19k ToU NAEKTPOVIKOU EUNOPIOU, OTNV E0WTEPIKN ayopd («odnyia yia
TO NAEKTPOVIKO EUNOPIO»),

- 2001/29/EK Tou EupwnaikoUu KoivoBouAiou kai Tou ZUpBOUAiou, TNG 22ag
Maiou 2001, yia TNV evapuovion OPICHEVWV NTUXWV TOU JIKAIWKATOG TOU dnuIoupyou
KAl OUYYEVIKQV JIKAIWKATWY 0TNV KoIVwvia TnG nAnpogopiac,

- 2004/48/EK Tou EupwnaikoU KoivoBouAiou kai Tou ZupBouliou, TnG 29ng
Anpihiou 2004, OXeTIKA We TNV €MIBOAN TwV JIKAIWPATWY dlIavonTikAg 1810KTNaiag,

- 95/46/EK Tou Eupwnaikou KoivoBouAiou kai Tou ZUpBOUAiou, TNG 24ng
OkTwBpiou 1995, yia Tnv npooTacia TwWV QUOIKWV MPOCWNWYV &vavTl TNG
ene€epyaaniag dedoPEVWY NPOCWNIKOU XapakTnpa Kal yia Tnv €AeUBepn KukAogopia
TwV 0£00UEVWV AUTWV, Kal

- 2002/58/EK Tou EupwnaikoU KoivoBouAiou kai Tou ZupBouAiou, TnG 12ng
IouAiou 2002, OXETIKG HE TNV enegepyacia Twv OEOOPEVWY NPOCWMIKOU XapakTnpa
Kal TNV npooTacia TnG IDIWTIKAG (WNAG OTOV TOUED TWV NAEKTPOVIKWV ENIKOIVOVIWV
(odnyia yia Tnv npooTaocia [Tng] 18IWTIKAG {WAG OTIC NAEKTPOVIKEG EMIKOIVOVIEG),

Kal AauBavopévwv unown Twv anditioswv Mou dnoppeouvV anod TNV UMNOXPEWON
npooTaciac Twv BIYOPEVWY €V NPOKEIPEVW BEPENINOWY JIKAIWPATWY, NPOKUNTEI OTI Ol
odnyiec auTeC £xouv TNV £vvold OTI €ival avTiBETEC NPoC TNV €NIBOAN UMNOXPEWOEWC
o€ (pOpPEa NAPOXNG UNNPECInV NpooBacsws oto d1adikTuo va BEoel og AsiToupyia
oUoTNHa XPNoews PIATPOU

- yia TO OUVONO TWwV ENIKOIVOVIWOV HECW  OIadIKTUOU Ol  Oroieg
npaypaTonoiouvTal PECW TwV UMNNPECIWV Tou, I0iwG ME TN XPHAON NPOYPAMHATWV
«peer-to-peer»:

- 000V agopd To oUVOAO adlakpiTwe TNG NeEAATeiac Tou:

- NPOANNTIKA"

- ME OIKA TOU anOKAEIOTIKWG £€0da, Kal

- yla anepiopioTo Xpoviko diaoTnua,

IKAvO va evTonioel evrog Tou JIKTUOU TOU (OPEA auTou Tn Olakivnon NAEKTPOVIKWY
apxeiwv nou NEPIAaPBAvVOUV HOUOIKA, KIVNMATOYPAPIKA 1 padloTNAEONTIKA £pya eni
TwV onoiwv o arirwv dlaTteiveTal OTI KaTéxel OIKAIWUATA Kal, OTn OUVEXEIQ, Vd
napepunodioel TN METAPoOPda apxeinv Twv onoiwv n avrailayn ouvioTd npoofBoAr Tou
OIKaIWKAToG Tou dnuioupyou.

(unoypageg)
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